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OPINION

JUDGVENT OF COURT OF CRI M NAL APPEALS
AFFI RM NG CONVI CTI ON AND SENTENCE
AFF| RMED. REI D, J.



The primary issue presented in this case is

whet her the exchange of gold and silver coins and bullion for
dollars constitutes the sale of tangible personal property
which is subject to sales tax inposed by Tenn. Code Ann. 8§
67-6-101 et seq. A related issue is whether the crim nal
prosecution of the defendant pursuant to Tenn. Code Ann. 8§
67-1-1440(d) violated the defendant's constitutional right to
due process. Both issues are resolved against the defendant.
The record supports the judgnent of conviction affirned by

the Court of Crimnal Appeals.

The def endant was charged with violating Tenn.
Code Ann. § 67-1-1440(d) by delaying the State in the
collection of its awful revenue and, in a separate count, by
depriving the State of the realization of its lawful revenue.
The defendant was convicted on both counts. The Court of
Crimnal Appeals reversed the conviction on the first count,
on the ground of double jeopardy, and affirnmed the conviction

on the second count.

The defendant insists that the acts for which he
was charged and convicted, which he characterizes as the
"exchange" of Federal Reserve notes for silver or gold or the
"purchase"” of Federal Reserve notes with gold or silver, does

not constitute the sale of tangible personal property.



In 1986, the Departnent of Revenue di scovered that
t he defendant, who was not registered with the Departnent as
a "dealer" under the sales tax statute, was advertising as a
dealer in gold and silver bullion and coins and precious
nmetals. The Departnent al so discovered that the state of
Arkansas had obtai ned a judgnent agai nst the defendant for
sales tax owed on the sale of gold and silver coins and
bullion at his place of business in Wst Menphis, Arkansas.
Wi | e engaged in business in Wst Mnphis, the defendant
pl aced an advertisenent in a Menphis newspaper, which stated:
"[1]f you're a Menphis buyer, you save six percent sales tax
on any purchase nailed to Tennessee."” Soon after the state
of Arkansas obtained its judgnent for $66,223.51 for sales
tax due, the defendant noved his business to Menphis, where
he operated under various trade nanmes including "Franklin

Sanders Moneychangers" and "Money for Mtals."

In July 1986, an agent of the Departnent purchased
several bars of silver fromthe defendant at the defendant's
pl ace of business in Menphis. The defendant did not file a
monthly sales tax return for the nonth of July. In Septenber
1986, when the agent bought several nore bars of silver from
t he defendant, he asked the defendant if sales tax was due on
the transaction. The defendant responded that no tax was due

because the defendant was purchasing the agent's Federal



Reserve notes with silver. As a record of each transaction
t he def endant gave the agent a "trade confirmation,"” which

st at ed:

[Qur business legally is buying notes
and paying for themin gold and silver.
Qur acceptance of Federal Reserve notes
(the green paper you carry in your
billfold) in exchange for gold and
silver nmoney is a function of our conmon
| aw ' noneychangi ng' only, and is not an
adm ssion on our part, expressly or
implicitly, that we recognize them as

| awf ul or constitutional noney.

A search of the defendant's business prem ses on
Sept enber 18, 1986, by Revenue Departnent agents produced
evi dence of transactions in which the defendant had paid a
total of $945,610.69 for U S. gold coins, U S. silver coins,
Krugerrands and silver bars. During the search, the agents
al so found evidence of a letter witten by the defendant in
whi ch he di scussed the applicability of the Tennessee sal es
tax on the transactions. The letter, which was witten after
the state of Arkansas had obtained its judgnent against the

def endant, included the follow ng:

George, | realize that Arkansas can

regi ster this judgenent [sic] in
Tennessee and | realize that they nay be
able to cause nme sone trouble, but |
don't own anything, nothing is in ny
name, | just have to hope that that is
enough protection. As to the good sales



tax people in Tennessee, | am no | onger
selling anything. Relying on the
definition of Federal Reserve Notes at
12 USC 411, | am buying "obligations”
and paying for themin [awful gold and
silver noney. This nmakes ny invoices a
bit hard to explain to ny custoners, but
| think it will keep the State of
Tennessee at bay.

The issue is whether the transactions were, as
contended by the State, taxable sales of tangi ble personal
property, or, as contended by the defendant, non-taxable
exchanges of noney for noney. Consequently, the nature of

the property, tangible or intangible, is an inportant factor.

Tenn. Code Ann. § 67-6-201(1) provides that every
person engaged in the business of selling tangible personal
property at retail in Tennessee is exercising a taxable
privilege. Pursuant to Tenn. Code Ann. § 67-6-501, every
deal er who sells tangi bl e personal property is liable for
paynent of the sales tax. "Sale" is defined by Tenn. Code
Ann. 8 67-6-102(24)(A) as "any transfer of title or
possessi on, or both, exchange, barter, |ease or rental,
conditional, or otherw se, in any manner or by any neans
what soever of tangi ble personal property for a consideration.

" The term "tangi bl e personal property" is defined by

Tenn. Code Ann. 8 67-6-102(28) as foll ows:



"Tangi bl e personal property" neans and

i ncl udes personal property, which may be
seen, wei ghed, neasured, felt, or
touched, or is in any other manner
perceptible to the senses. "Tangible
personal property" does not include
stocks, bonds, notes, insurance, or

ot her obligations or securities.

The defendant insists that gold and silver bullion
and coins are noney, i.e., intangible personal property not
subject to sales tax. Mney is defined in the Uniform
Commerci al Code as "a nedi um of exchange aut horized or
adopted by a donmestic or foreign governnent as a part of its
currency." Tenn. Code Ann. 8§ 47-1-201(24). Intangible
personal property is not defined in Tennessee's tax statutes.
However, as used in the | aw of taxation, intangible property
"means such property as has no intrinsic and marketabl e
value, but is nmerely the representative or evidence of val ue,
such as certificates of stock, bonds, prom ssory notes,

copyrights, and franchises.” Black's Law Dictionary 809 (6th

ed. 1990). This definition is consistent with the specific
excl usion of "stocks, bonds, notes, insurance, or other
obligations or securities" fromthe definition of tangible

personal property in Tenn. Code Ann. 8§ 67-6-102(28).

O her jurisdictions with sales tax statutes
simlar to those in Tennessee have held that gold and silver

bul lion and coins are tangi bl e property subject to sales tax.



Associ ati on of Al abama Prof essional Num smatists, Inc. V.

Eagerton, 455 So.2d 867 (Ala. Cv. App. 1984); Revenue

Cabi net, Commpnweal th of Kentucky v. Saylor, 738 S.W2d 426

(Ky. C. App. 1987); Mchigan National Bank v. Departnent of

Treasury, 339 NW2d 515 (Mch. C. App. 1983); Northwest

Territories Gold & Silver Exchange, Inc. v. Conm ssioner of

Revenue, 377 N.W2d 448 (M nn. 1985); Scotchman's Coin Shop,

Inc. v. Admi nistrative Hearing Comni ssion, 654 S.W2d 873

(Mb. 1983) (en banc); Losana Corp. v. Porterfield, 236 N E.2d

535 (Ohio 1968); Thorne and Wlson, Inc. v. Uah State Tax

Commi ssion, 681 P.2d 1237 (Utah 1984).

In Scotchman's Coin Shop, the M ssouri Suprene

Court stated:

When determning the nerits of revenue
cases, it is inmportant to | ook beyond

| egal fictions and academ c
jurisprudence in order to discover the
econonmic realities of the case. Expert
testi nony adduced i ndicated "noney" has
val ue as both a tangi ble and intangible
asset. In order to determ ne whether the
netal tokens were sold as tangible
personal property, the essence of the
transaction nust be exam ned. It nust
be determ ned whether the coins were
purchased for their tangible value, the
val ue of the precious netal; or for
their intangi ble value as a nmedi um of
exchange, the val ue established
irrespective of the value given the
preci ous netal.



654 S.W2d at 875 (citations omtted).

The evidence in this case establishes the State's
position that the transactions on which the defendant failed
to collect and remt sales tax were based on the intrinsic
val ue of the precious netals rather than their representative
val ue as a nmedi um of exchange. The nobst conpelling evidence
is the "trade confirmations” delivered by the defendant to
his custoners, which show that the value of each coin was
based on its weight, not its value as established by the
i ssuing governnent. For exanple, the record shows that one
customer paid $8,020.00 for 20 Krugerrands val ued at $401. 00
per ounce rather than valued according to an exchange rate

bet ween dol | ars and Krugerrands.

The conclusion that the sale of coins is subject
to taxation by the State does not interfere with the
excl usive constitutional right of the federal governnent to
"“coin nmoney." Article I, Section 10 of the United States

Consti tution.

| mposition of sales tax on the sal e of
t hese coi ns does not inpinge upon the
excl usive right of the federal
governnent to regul ate the val ue of
noney, coin noney, or determ ne the
character of |egal tender. The tax

i nposed on these transactions was based
on the value of the precious netal; not



the i ntangi bl e val ue assi gned the coins
by the federal governnment. Commobn sense
dictates this regulation has nothing to
do wth the coining of noney or the
regul ation of its val ue.

Scotchnan's Coin Shop, Inc. v. Admnistrative Hearing

Conmmi ssion, 654 S.W2d at 876 (citations omtted).

The sal es nade by the defendant were subject to
sales tax, and the defendant's failure to collect and remt

tax on those sales violated Tenn. Code Ann. 8§ 67-1-1440(d).

The defendant al so contends that, even if the
transactions were subject to sales tax, prosecution for
failure to collect the tax inposed violated his
constitutional right to due process guaranteed by the
Fourteenth Amendnent to the Constitution of the United States
and Article I, Section 8 of the Constitution of Tennessee.

He clains that he had no fair warning that the statute
i nposed sal es tax on the purchase and sale of gold and silver
coins and bul lion because the neaning of the statute is

"vague or highly debatable.” United States v. Critzer, 498

F.2d 1160, 1162 (4th Gir. 1974).

Judge John Peay, witing for the Court of Crimnal

Appeal s, addressed this issue with conmendabl e succi nct ness.
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After finding that the federal cases relied upon by the

def endant do not support his position, Judge Peay st ated:

In fact, the rel evant provisions of Tennessee's
Code are rather clear in their applicability to the
defendant's transactions. . . . The plain neaning
of these statutory provisions is not, as the
def endant contends, so vague and anbi guous as to
| ead one to believe that the sale of gold and silver

coins and bullion is not subject to sales tax.

Even the Mallas [United States v. Mallas, 762

F.2d 361 (4th G r. 1985)] court conceded that "a
duty not articulated by regul atory |anguage or
judicial construction may nonet hel ess be conpel | ed
by the authoritative force of comobn sense.”

Mal las, 762 F.2d at 364. Furthernore, the Mallas
court also recognized that "due process does not
require the prosecution to cite a litigated fact
pattern directly on point." Millas, 762 F.2d at 364

(citing United States v. Ingredient Technol ogy

Corp., 698 F.2d 88, 96 (2d CGr. 1983)). 1In the

| ngr edi ent _Technol ogy Corp. case, the Second Circuit

hel d the foll ow ng:
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Al'l the Due Process clause requires is that the
| aw gi ve sufficient warning that nen may conduct
t hensel ves so as to avoid that which is

forbi dden, and thus not lull the potenti al
defendant into a fal se sense of security, giving
himno reason even to suspect that his conduct
mght be within its scope.

| ngr edi ent Technol ogy Corp., 698 F.2d at 96 (quoting

United States v. Herrera, 584 F.2d 1137, 1149 (2d

Cr. 1978)) (enphasis added). From a thorough
review of the record in this case and the statutory
provi sions in question, we sinply cannot concl ude
that the defendant's tax obligation is anbi guous as
a matter of law. This claimis therefore w thout

merit.

The rules of law regarding the other evidentiary

and procedural issues raised by the defendant are well-settled

and do not nerit Rule 11 review. The resolution of those

i ssues by the Court of Crimnal Appeals is affirned.

The judgnent of the Court of Crimnal Appeals

affirmng the defendant's conviction and sentence is affirned.

Costs are taxed agai nst the defendant.

Rei d, J.
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Concur:
Anderson, C. J., Drowodta, and Wite, JJ.

Birch, J. - Not participating.
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